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March 22, 2007

Senate Bill 417 proposes to extend for two years the existing moratorium on licensing
specialty hospitals. This bill presents Montana an opportunity to pause and consider the
impacts that specialty hospitals have on access to care, health care costs, provider
competition and the quality of services provided by all hospitals.

Public policy in Montana pertaining to specialty hospitals and other niche providers
will have a fundamental and lasting affect on health care services. The moratorium is a
reasonable way to make sure ‘that no existing facility is prevented from providing
services while public policy is established.

The provisions of SB 417 include:

® A state definition of what a specialty hospital is, and what it is not;

e Language to provide administrative guidance to the Department of
Public Health and Human Services;

e A two-year extension of the current moratorium,;

e Language to clarify that an existing health care facility can not become a
specialty hospital; and

e The bill does not apply to hospitals, or specialty hospitals that now exist.

Section 1. This section takes up all but the last page of the bill. There are no
amendments to the current statute for the first 7 pages of the bill. Beginning on page 8
line 2, SB 417 provides a definition of a specialty hospital. This ]anguage is necessary
because the definition used in the current statute relies on a definition in federal law.
That federal law has expired.

The federal definition read: “1877(h)(7)(A) For purposes of this section, except as
provided in subparagraph (B), the term "specialty hospital" means a subsection
(d) hospital that is primarily or exclusively engaged in the care and treatment of
one of the following categories:

1877(h)(7)(A)(i) Patients with a cardiac condition.

1877(h)(7)(A)(ii) Patients with an orthopedic condition.

1877(h)(7)(A)(ii1) Patients receiving a surgical procedure.




1877(h)(7)(A)(iv) Any other specialized category of services that the Secretary
designates as inconsistent with the purpose of permitting physician ownership
and investment interests in a hospital under this section.

MHA intends to follow the federal pattern. We are also providing a workable definition
to serve the Department of Public Health and Human Services concerns about the
licensing process. We differ from the federal definitién in two ways. First we provide a
measure for the Department to use to determine whether a facility is, or is not, a
specialty hospital. Second, we list the kinds of facilities that are not subject to the
moratorium. '

SB 417, beginning on line 4 of page 8, lists the categories of hospitals that are to
be considered to be specialty hospitals, and thus subject to the moratorium. The list
includes cardiac, orthopedic, surgical and cancer hospitals.

Subpart b of the bill, beginning on line 13, provides guidance to the Department
about how to make a determination whether a hospital is a general acute care
hospital, a specialty hospital or a hospital exempt from the moratorium. This
guidance is in the form of allowing up to 35% of the hospital services to be in areas
other than the specialty services. A hospital whose services fall within this guideline
may be determined to be a specialty hospital. If more than 85% of the services fall into
other areas of care the hospital can be determined to be a general acute care facility.

Subpart ¢, beginning on line 16, provides a list of exemptions from the definition of
a specialty hospital. The hospitals on this list are not typically established to compete
directly with a general acute care hospital and are typically providing services that are
more dependent on Medicare, Medicaid and other government programs.

Beginning on line 26 of page 8 and ehding on line 15 of page 15 the bill strikes out old
language in the statute. This strikeout does not amend the current statutes, it is merely
housekeeping. '

Section 2. SB 417 amends MCA 50-5-208 by providing guidance to the Department for
the application process. Since this bill only applies to new hospitals, there is no
historical record of service to evaluate. The Department will need to review
documentation that supports the applicants intentions, or to rely upon attestation by the
applicant when considering an application.

Section 3. SB 417 amends MCA 50-56-245 by striking out the expired federal definition
of a specialty hospital, and extending the moratorium period until July 1, 2009.
Beginning on line 12 of page 16, language is added to specify that existing hospitals are
not prevented from changing their services.

Section 4. Repealer.

Section 5. SB 417 provides that the effective date is upon passage and approval.




Section 6. The moratorium does not apply to any hospital that exists prior to the
adoption of this statute. This means that the problem that occurred in Great Falls, in
which Benefis and the Central Montana Hospital ended up in a hotly contested
interpretation of the statute, won’t happen again. The Montana Supreme Court, in its
deliberations, noted that they believed the existing state statute was vague on this point.
The moratorium simply does not apply to an existing hospital. The bill only applies to a
new hospital.

MHA urges your support for SB 417.
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What are Specialty Hospitals?
¢ Specialty hospitals — or limited service providers as they are also called — focus on specific treatment
procedures and conditions — e.g. heart, orthopedic surgical services and cancer treatment.

e SB 417 focuses on specialty hospitals. However, there also are a number of other outpatient
specialty health care facilities, including ambulatory surgery centers, imaging centers and birthing
centers.

¢ Specialty hospitals typically are for-profit facilities owned by physicians or large for-profit

corporations.
* Commonly, they do not provide emergency department services and other services that are not
profitable.
Legislative History

* In recognition of the proliferation of specialty hospitals, Congress in 2003, in the Medicare
Modernization Act, imposed a moratorium on physician self-referral of Medicare and Medicaid
patients to new limited-service hospitals. This moratorium expired in 2005, however, due to
federal regulatory and statutory actions, in effect, it continued until August 2006.

® The federal moratorium defined specialty hospitals as facilities that primarily perform orthopedic,
surgical, cardiac and cancer treatment procedures.

e During the interim, Congress directed the Medicare Payment Advisory Commission and the
Centers for Medicare & Medicaid Services to conduct studies to determine the impact of specialty
hospitals in the health care delivery system and to identify appropriate public policies.

¢ In Montana, legislation sponsored by Sen. Dan Harrington was enacted in 2005 to impose a
moratorium on licensure of new specialty hospitals The moratorium expires July 1, 2007. This
legislation was designed to give Congress more time to determme public policy in this area.

e Congress continues to wrcstlc with this issue.

Specialty Hospitals have Adversely Affected Physician-Hospital Relations

e Physicians are the backbone of hospitals. Hospital administrators and boards of trustees do not
admit patients or perform procedures — physicians do. For this reason, it is essential that hospitals
and physicians work together for the benefit of patients.

& The rise of specialty hospitals and other limited service providers has severely strained physician-

hospital relations.

o The threats posed by the increase in the number of limited service provxders have forced hospitals
to seek legislative assistance through an extension of the state moratorium.

Specialty Hospitals Can Cause Great Harm
e Limited service hospitals can cause great financial harm to full-service hospitals and the health care
safety net.
e  Why? Evidence is mounting that specialty hospitals accept patients who are well-insured for
procedures that pay well. This takes away revenue that full-service hospitals need to offset the care
they provide uninsured and charity care patients who require procedures that don’t pay well.

o The effect of this “cherry-picking,” is to weaken the health care safety net.




Physician Ownership Presents a Major Public Policy Issue

o Physicians have a financial incentive to refer patients to facilities that they own, which raises
conflict-of-interest issues.

¢ Federal legislation (“Stark laws”) in the late 1980’s prohibited physician self-referral in certain
circumstances, but did not address specialty hospitals.

o The rise of specialty hospitals has sparked proposals to ban all physician self-referral.

Specialty Hospitals & Competition
o Competition on a level playing field between full-service and limited-service hospitals can benefit
the patients, communities and regions we serve.

¢ Unfair competition weakens the health care safety net provided by non-profit, community-based

hospitals.

Growth of Niche Providers Drives Costs

e The proliferation of specialty hospitals and providers of niche services drives up health care costs by
creating new capacity in the health care delivery system.

e It isimportant to balance the cost of duplicating health care services within a community with the
additional consumer choice that is provided.

Specialty Hospitals Remain a Major Issue in Congress
o The federal moratorium has expired.

e The Centers for Medicare & Medicaid Services (CMS) has implemented reimbursement changes
in an effort to remove the financial incentives that encourage physicians to refer patients to
facilities that they own.

e However, it will take some time to determine if this effort will effectively level the playing field.

o Congress has renewed efforts to halt development of specialty hospitals and restrict physician self-
referral. :

e For these reasons, an extension of the state moratorium is needed to give Congress time to finish its
work.

SB 417 Would Extend the State Moratorium
o SB 417 would extend the moratorium until July 1, 2009.
o This would give additional time for Congress to fashion a nationwide solution to this issue.

o This bill also would give the Department of Public Health and Human Services direction in
developing rules to implement this statute.

Ending the Moratorium Would Lead to Proliferation of New Specialty Hospitals

o In communities in which there is no moratorium has experienced the significant negative effects of
the development of specialty hospitals.
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Gazette Opinion: Red flags on specialty
hospital development

On Friday, the Montana House Business and Labor Committee Committee will hold a
hearing on extending a moratorium on opening new specialty hospitals "exclusively engaged
in" surgery or the diagnosis, care or treatment of cardiac, orthopedic or cancer conditions.
Psychiatric, rehabilitation, children's care, long-term care and critical access hospitals are
specifically excluded from the definition.

This distinction is being drawn, not just in Montana, but across the country because of recent
development of hospitals (usually owned fully or partly by physicians) that specialize in the
types of cases that are the most financially rewarding among the many services provided by
general hospitals. Congress put the brakes on these new facilities because of cost concerns
and worries about what may happen to the general service hospitals that communities count

~ on to take care of all their needs 24/7, regardless of ability to pay. In Montana, all of the
community hospitals are nonprofit organizations pledged to care for anyone who comes
through their doors.

Two years ago, the Montana Legislature enacted a two-year moratorium on new specialty
hospitals. It will sunset this June unless extended through Senate Bill 417, which drew
strong bipartisan support in the Senate, passing on a vote of 39 to 11. Introduced by Sen.
Roy Brown, R-Billings, the bill's 15 cosponsors include Sens. Kim Gillan and Lynda Moss
and Wanda Grinde, all Billings Democrats, as well as Sen. Kelly Gebhardt and Rep. Alan
Olson both Roundup Republicans.

A companion bill, Senate Joint Resolution 15, introduced by Gillan and Brown, requests an
interim study on how physician-owned health-care facilities and specialty hospitals would
affect Montana's health system. Together, SB417 and SJR15 would give Montana two years
and better information for making decisions in 2009.

Meanwhile in Washington, D.C., specialty hospitals face an uphill battle. The new chairman
of the Senate Finance Committee, Max Baucus of Montana, had this to say last week: "My
strongly held view on doctor-owned specialty hospitals is that they undermine the basic
system." Baucus told The Gazette that specialty hospitals tend to increase costs and to
decrease access for all to health care. He predicted "there will be opportunities to pass
legislation to stop these specialty hospitals.” The ranking minority member of the Finance
Committee, Sen. Charles Grassley, R-lowa, agrees with Baucus. In the House, Ways and
Means Committee Chairman Rep. Pete Stark, D-Calif., has long taken a hard line against
letting doctors refer Medicare patients to facilities in which the doctors are investers.
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There are between 130 and 140 specialty hospitals in the United States, aimost all
developed before a 2003 federal ban took effect, according to the Congressional Quarterly
Weekly. In the six months since the ban expired, at least 30 new specialty hospitals have
broken ground. Congressional Quarterly Weekly also reported last month that high costs
have prompted some private insurers to refuse to admit specialty hospitals to their networks.

At a U.S. Senate hearing last year, Baucus noted that the General Accountability Office
found that, in the aggregate, specialty hospitals had little effect on the survival of full-service
community hospitals. But the Medicare Payment Advisory Commission found that specialty
hospitals are more expensive than full-service hospitals and the nonpartisan Congressional
Budget Office also believes that specialty hospitals drive up health costs.

Perhaps, there are circumstances in which stand-alone cardiac or orthopedic hospitals will
benefit Montana communities. But there are enough red flags about these new hospitals to
warrant a cautious approach to protect the fragile safety net that cares for all Montanans.
The Montana House committee should add its endorsement to the the Senate's and urge
the full House to send SB417 and SJR15 to Gov. Brian Schweitzer for his signature.

Copyright © The Billings Gazette, a division of Lee Enterprises.
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[:ﬁ The Health Care Market Must Protect

Against Conflict of Interest:

American Hospital - .
Associatior? Talking Points

Fair competition is the hallmark of our country’s free market system. To ensure fair
competition, rules and regulations are in place to make sure conflicts of interest do not
interfere with market forces. We see this everyday with the stock market, where brokers
are banned from hyping a stock in which they have an ownership stake. We also see it in
rules prohibiting insider trading.

And yet a physician, under the guise of “free market competition” can refer carefully
selected patients to a limited service hospital the physician owns for personal gain.
Physician self-referral is anti-competitive and we ask whether those who seek to retain
conflict of interest policies have as their “bottom line” what’s right for patients and
communities? ’

For America’s full-service community hospitals, the real bottom line is our top priority:
getting people the right care, at the right time, in the right place. Does physician self-
referral to limited-service hospitals have that same bottom line at heart? Let’s look at the
facts:

e Physician self-referral allows physician-owners to profit by referring carefully
selected patients to the facilities in which they have an interest. Economically
unattractive patients are avoided or sent to the community hospitals.

e The Medicare Payment Advisory Commission (MedPAC) has found that
limited-service hospitals treat far fewer Medicaid recipients than community
hospitals in the same market — 75 percent fewer for physician-owned heart hospitals
and 94 percent fewer for orthopedic hospitals. The General Accountablhty Office
(GAO) reports similar results. :

e According to MedPAC, limited-service hospitals concentrate on services that
bring the highest profits, and treat patients with the least-complex cases. This
leaves the more complex, lower-reimbursement patients to full-service community
hospitals. The GAO also found that limited-service hospitals serve patients who are
less sick.

o Studies by O’Melveny & Myers LLP and KPMG found that:
o The rate of return on investment by physicians in limited service

hospitals are extraordinary, with physicians making at least three to ﬁve
times their original investment in a short period of time;

(over)




e Interests in the limited service facility are offered solely to those
physicians in a position to refer to the facility;

e Shares or interests are offered to physicians at prices heavily discounted
below fair market value;

e The risks physician investors are taking in exchange for these returns is
minimal; and,

e Physicians are responding to these returns by referring, almost from
day one of their investment, their profitable business to the facility in
which they have an investment interest.

e Competition in healthcare should provide greater efficiencies and bring costs down.
However, MedPAC found that physician owned limited service hospitals do NOT
have lower costs than full service hospitals—raising serious questions about
whether they are in fact “more efficient ” or “lower cost.”

Full-service community hospitals welcome competition from limited service hospitals
and others —they compete successfully everyday in communities across the country
based on quality, price, and services. The issue is not competition, but rather the blatant
conflict of interest that exists when a physician is an owner of a limited service hospital
and controls patient referrals.

Competition is supposed to be about consumer choice. As currently structured, this
system is all about physician-owner choice — not patient choice. And, it leads to
manipulation of the Medicare payment system for personal gain. It is not fair and open
competition, it is egregious anticompetitive behavior. ‘And it leads to decisions being
made not in the best interests of a patient, but rather on the financial interests of the
doctor.

To be clear, the existence of limited-service hospitals in the marketplace is not the issue
nor is there an issue with physicians having ownership in a hospital to which they do not
refer—it is the combination of ownership and self-referral that is anticompetitive at its
core. :

The solution is clear: Ensure a fair health care marketplace,_ éliminate conflict of interest,
and ban, permanently, physician self-referral to new limited-service hospitals.
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ormer stockbroker - Kamran
Nezami and his physician part-
ners believe their business plan
\ for physician-owned hospitals is

" the healthcare model of the
future, and a North  Carolina

‘development company is betting $1 billion that

they’re right. .

 Although the physician ownership concept is
not new, the agreement between Nezami’s Uni-
versity General Hospital Systems in' Houston
and Charlotte, N.C.-based Alliance Dévelop-
ment Group is unique not only for its size, but
also because it involves many of healthcare’s

hottest issues. Patient care, payer mix, physician-
financial interest, managed-care network con- | |
. tracts, and the ongoing struggle between small, |-
“boutique” facilities and their large community | |

hospital counterparts—this deal hasitall.
In the $1 billion transaction—which the two

 companies signed Nov. 30 and announced the

next day—Alliance will work with UGHS to
build 10 physician-owned, general acute-care

" hospitals in varions markets nationwide.
Alliance will handle the real estate and lease the
. facilities to UGHS, which will manage and

operate the approximately 80-bed hospitals.
The companies expect to break ground on a
facility in Houston’s Chinatown area in the first

quarter of 2007, and plan to begin building a.

new facility every three months, Nezami said. In
addition to Houston, he listed Dallas, Denver

.~ and Phoenix as some of the sites, and said other

markets would be announced later. .

Al of the markets are in states without certifi-
cate-of-need laws except for one, Nezami said.
W.J. “Bill” Burk, president and chief executive
officer at Alliance, identified Hawaii (which has
a CON program) as another site, and there
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 “Boutique’chain blasts o with $1 billon investment, plans for
10 hospitals, and hopes to create healthcare model of the future

could be additipnai p'rojé'ct.s,. but 10 is an appro-

would like to build in Hawaii, but it would be a
“tough battle” because it's a CON state.

The project is likely to attract a lot of atten-
tion with so many eyes already focused on the
specialty hospital industry, and acute-care hos-
- pital executives making a case with Congress to
limit physicians in their awnership of hospitals.

“For us, the issue all along has been physician
ip and self-referral,” said Carmela

" THE TWO

P

priate number for now: Nezami said UGHS

Coyle, senior Vice president foi"lpoli;:y at the'

American Hospital- Association. “It is less
(about) limited service. The concern is whether
the physicians are acting in the best interest of
the patients or their own financial interest.”

- But the outcry over speciaty hospitals and

“physician ownership hasn’t deterred Nezami

and his partners from the project, the roots of
which go back more than a decade.
As a stockbroker with Merril Lynch & Co. in

. the mid-'90s, Nezami said he had physician

clients and understood that baby boomers
would be putting their money into healthcare.
Originally, Nezami had planned to develop an
ambulatory surgery center until physician part-
ner Hassan Chahadeh said they should build 2
hospital. “What happens with these major hos-
pital systems is there is a huge bureaucracy
Things rarely get done. Nobody (is) motivatec
to make decisions or any changes,” Nezami said
University General Hospital Systems has set.ou
to fix that, and Nezami said he thinks the mode
will change the face of healthcare in America. .
The company began in May 2005, whe
Nezami and physicians Chahadeh, Octavic
Calvillo, Henry Small and Felix Spiegel forme
University Hospital Systems, a private, for-prof
company that developed University Gener:
Hospital—a 72-bed Houston facility ths
opeéned in September and was granted accredi
tation by the Joint Commission Accreditatio
of Healthcare Organizations, effective Dec. 1.
About 70 physicians are limited partners an
own about 65% of the facility, or roughly 19
each, while Nezami, Chahadeh, Calvillo, Sma
and Spiegel are general partners and own tk
remaining 35% interest. The company lat
formed University General Hospital System
which will oversee the future projects and hay




 TARGET MARKETS

T

a ‘similar '6wnersliip breakdown. ﬁGHS

-includes the same general partners except for

“Calvillo, Nezami said,
-Some practitioners agree with Nezami that
~physician ownership is an effective model.
Robert Davis; a limited partner and general
surgeon who works at both University General
Hospital and 911-bed Methodist Hospital in
Houston is among those, Davis, who has been
a physician for 30 years, said physician groups
have left Methodist because they dor’t see
“eye-to-eye” with administrators on care.

- “There is nothing wrong with Methodist,”
Davis said. “But there is a very deep ..
bureaucracy. ... If you want to get an

- instrument you need, the layer may
be 20-30 layers deep, whereas in the
new hospital, we get it tomorrow. ...
We can. also control our expendi-
tures. We doctors own the hospital.”
_ Methodist executives weren’t

" available for comment, Representa-

tives for St. Luke’s Episcopal Health

System and 711-bed Memorial Her- Davis: Big systems are
mann Hospital, located close to welghed down by
University General Hospital in bureaucracy.

Houston, also were not available for

comment, - :
 Similar to the flagship, University General
Hospital, the new facilities will have the “look
and feel of a Four Seasons hotel,” but will pro-
 vide full services, and accept any patient who
~ walks through the door, Nezami said. They will
also have strong bariatric and orthopedic com-

ponents, but aren’t specialty hospitals, he said.
Nezami said the real criticism from oppo-

nents is whether these hospitals care for the
underinsured and uninsured. “Do we target the
indigent population? No. Can we handle any-
one who walks through our doors? Yes.” *~
A Congressional Budget - Office. report
released last week found one area where the for-
profit industry serves the poor better than the
not-for-profit industry (See story, p. 12)..
Laura Comer, director of managed care at
University General Hospital, said the hospital
expects to receive its Medicare license within the
month. The hospital must wait for its Medicare
license before it applies for Medicaid: s -~
o One of University General Hospi-
tals goals is to be an in-network
provider, which has been proven to
be a challenge. Comer said big play-
“ers Aetna, Humana and . UniCare
‘have all denied University General
Hospital access to their networks,
and local competitors don’t want the
hospital in the networks for fear it
might take away lucrative business.
A similar struggle happened in
Kansas last year, when physician-
ovned Heartland Spine & Specialty
Hospital in Overland Park filed suit
against several hospitals and insurers for
allegedly excluding 19-bed Heartland from
obtaining in-network contracts (May 9, 2005,
p- 6). Now in the discovery stage, the casé is set
for trial in April 2008, according to an attorney
for Heartland. :
Jared Wolfe, executive director of the Texas

(Association of Health Plans, acknowledged that

See BETTING on p. 16
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this is a legitimate concern: “Ive been told of
cases in Houston in which hospitals have threat-
ened to drop health plans based on whether or
not they deade to contract with other hospltals
in the area,”

An Aetna spokeswoman confirmed that Uni-
versity General Hospital is not in network but
didnot elaborate on why; a Humana spokesman
said in a written statement that Humana
considers “the topic of network contracts to
be proprietary and confidential,” and a
spokeswoman for UniCare said while it is
true that University General is not in the car-
rier’s network, the company could not com-
ment on the specific case. .

Blue Cross and Blue Shield - of Texas
- agreed to an mdemmty insurance contract:

lives pending the hospital’s “certification,
accordmg to a Blues spokeswoman.

Nezami said the business plan was set-
up to prepare for potential payer prob-

ume,” Nezami said, “You have to find the
busiest physicians to sustain the volume you
need to survive, becanse you can’t have all
patients out of network,”

This raises the questlon of payer mix. Pauents
who can afford services at an upscale facility such
as University General Hospital benefit, while

“The community hospital complaint is that
the physicians are very selective in the patients
they are treating,” said Charles Bailey,
spokesman for the Texas Hospital Association,
of which University General is a member. “They
are less acute and potentlally more proﬁtable

-} These concerns mirror the arguments in the

physician-owned " specialty hospital debate,

The Week in Healthre

questions linger about those who cannot pay. -

which culminated in August with the end of a
federal moratorium on such facilities. Bailey
said it is not surprising that some companies
developing physician—owned hospitals will

broaden their services so they do not fall under

the specialty hospital definition.
At the state level, the Idaho Board of Health

“and Welfare voted last week to deny a petitiori

from the Idaho Hospital Association to tem-
porarily suspend applications for new hospital

- with University General Hospital for 55,000 -

The Houston ﬂagship and UGHS’ ot r outposts will
lems. “You have to have the right vol- have the “look and feel of a Four Seasons hotel.”

beds. According to Steve Millard, president of |
- the hospital association, the group filed the peti-

tion after it learned of plans for a physician-

owned specialty hospital in southwestern Idaho.
.The measure wouild have affected all hospitals,

including some of the association’s members,
Millard said. The hospital association plans to
continue the fight against specialty-hospital
development next month when it petitions the
state Legislature to make Idaho a CON state.
In Ayizona, where UGHS plans to build, the
Arizona Hospital and Healthcare Association
agreed that the core of the issue is physician self-

referral and that Congress should address the |

issue. But John Rivers, the association’s presi-

dent and CEO, also noted that 225,000 peop.
have moved to the region in the past 12 montt
and that nearly all hospitals are operating :
capacity. Rivers said the association takes isst
with hospitals that may not have an emergenc

.department or an emergency physician on staf

Sharon McDonough, vice president ¢
operations and chief nursing officer at Unive:
sity General Hospital, which is near the Texs
Medical center, said its emergency departmer

has a unit secretary, two registered nurse

and a physician on staff at all times, an

that the new system’s facilities will follow
“similar model. A

“They are generally welcome as  Jong a

they are playing by the same nules as every
| one else, and it sounds like UGHS is not

* model that would be troitblesome to us a
all,” Rivers said. Rivers abo cited the Med
Cath model as one that has been controver
sial to some, but not to the association. -

'MedCath Corp. owns a 51% stake @
its Arizona Heart Hospital, with physi
cians owning the remaining 49%
Licensed as an acute-care hospital, th:
59-bed facility provides all services
including an emergency room, even thougt
most of its business is in heart care.

. MedCath’s hospitals are licensed as genera
acute-care facilities with a focus on patient:
who have cardiovascular disease. The compa-
ny’s model is to “bridge the gap between the
practice of medicine and the business of med-
icine” by partnering with cardiology physi

 cians, according to the company’s Web site, E¢

French, president and CEO of MedCath, saic
the company’s hospitals are unique because o:
their physician ]omt ownership and strong
core of heart services. '

As the various players push their own agen-
das, there is still ambiguity about how to distin-
guish a specialty hospital from a general acute-
care hospital. The AHA’s Coyle said she is hope-
ful the new Congress will be more favorable tc
addressing the issues of physician ownership
and self-referral. Rep. Pete Stark of California,
the ranking Democrat on the House Ways and
Means Health Subcommittee and longtime
opponent of physician ownership, offered a
written statement on the topic “For years, I've
been concerned that physician-owned hospitals
are pulling profit centers out of community
hospitals. In the next Congress, I hope to work
with colleagues on both sides of the aisle to stop
their proliferation.” «
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American Hospital

Association

The AHA estrmates that there are well over 100 hm-
ited-service hospitals currently operatrng—nearly trlple

the number_ from 1997—and- that approxrmately 30

b,and patrents to therr own fac111
‘(essenttal resources from full-servr 3 hosprtals that rely

trauma care) and care for low-in f"me populatlons

Lastyear Congress recognized these concerns and placed
an 18-month moratorium on physwran self-referral of
Medicare and Medicaid patients to new limited-service -
-hosprtals while the Centers for Medicare & Medicaid Ser-
vices (CMS) and the Medicare Payment Advrsory Com-
~mission (MedPAC) study the issue.

New medical technology and the assocrated shift of care

to outpatient settings have contributed to the growth of -

limited-service providers. Wrdespread physician access
to capital, the prospect of more operatronal control and
productivity, and high profit margins have made limited-
service providers attractive ventures for physrcrans

This issue of TrendWatch hrghlights the trends and i im-

plications of the growth of limited-service providers.

ity. ThlS practice can drain

M ‘MuItlpIe
- sz:lvfcc hosprlal at could not bc idcnlﬁed wirh respect to specialg' 23

Cardiac
22%

Act, long-tern acute
ded in dzc dgfinitlo

hos vpital.é‘

‘Wagkmi mngc is based onthen umbc/ of medical seivices sulject 15 CON iview and, their mportance;
Jacilitics i develor ported by state hospitdl associations, data may be incomplete
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concerns about self-referral...

Physician ownership of limited-service providers raises

Physician [RETEEEEEe
70%

 Physician Ownership of ASC

Physician
83%

) .IOM griticizes -

‘physicidn self-
referal and :
pasage of : recorimends - - Original
fedeal anti- o legidation : "safe
kickback address the Enactment - harbors”
statum issue .- of StarkI - adepted:
1986 -

laws. have fac111tated physwian investment in 11‘
* service prov1ders 4 i

’__‘:ln 1989 Congress enacted the Ethics in Patient Referrals
Agt to limit physician self-referral Under the origlnal stat-

: outpatlent hospttal semces amongothers" -

ute (commonly referred to as Stark I, a physic1an cannot

- refer Medicare patients t to a clinical laboratory in which the
‘ physman oran 1mmed1ate famlly member, has a ﬁnanc1a1
interest, su

b]ect to certain exceptions In 1993, thelaw_ wa_s
extended (Stark II) to cover referrals for additional “desig-
nated health services, " includmg radiology and' lnpatlent and

“The Stark law contams a number of exceptions ln pal'th -
lar, the “whole hosplta % exception permits self-referrals by
_ physicians when they have ownership in the whole hosp1—
, tal as opposed toa subdms_lon ofa hosp1ta1 The legisla-

' _the potentlal for personal ﬁnanc1a1 gain

clan referral has raised concerns.” Thi ;
allows physmlan self-teferral to. any 1npat1ent or outpatient
service offered by the “whole hospital” mcludmg diagnostlc
Servxces such as lab and 1magmg

: Florida - -~
. ) Provision of MMA becornes ﬁrst
: : 0IG - for 18-mon shte o
Court decision in establishes moratoriuim 6n prohibit -

1973
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1989 . 1991

US'vs, Hanlester ASC “safe physidian self- licerisire of -

Laboratories. harbors” referal of . limited-service

réjects notion that fomthe ~ °. Medicare &' hospitals in” - -
. physician referal - - anti- Medicaid patients cardac, -
Enactment violates anti= Kckback  tolimited-service  orthopedc, and
[of Stark Il - Kickback stafute siatute - - hospitals cncer e
1993 1995 . . 1999 2003 . 2004

Number of limitad-senvice hospitals triplés and
: volume of ASC pmcedures provided i’ Medicare
. beneﬁuanes grows by, 93 percent.
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...and utilization of health care services.

Case studres document a drscernrble shrft in
referrmg physrcrans acquire'a personal ﬁnancial- 1nterest
in a limited-service provider. For example a stud;
siana found that physician investors in an ASC reduced
referrals to the full-service hospital by approximately 50
percent, while non-investor surgical volumie remained rela-
tively constant.! Similarly, a study i in South Dakota found
that the number of cases at the full-semce hosprtal fell by
77 percent upon the opening of an ASC 2

Physician self-referral also is hnked to hrgher use of ser-

vices. In 1989, the OIG found that patrents of physicran- ’

owned clrnrcal laboratorres recerved 45 percent more

27 percent more CT scans, 37 perce t more nuclear medr- o

cine scans; 27 percent more: echocardrograms 22 per-

cent more ultrasound servrces and 22 percent more com-. '

useé may put patrents at risk and drive up health care
costs. Costs to the ‘community may also increase due to
the reation of duplrcatrve capacity. The actions full-ser-
vice hosprtals must take in response to shrfts in capac-
ity and utilization may affect costs and access as well.
These steps’ may include recruiting additional physrcrans
to maintain emergency access to affected services, bud-
get cuts and service reductions in other areas, or, when
possible, negotiatirig higher rates with private payers
for other services. In some cases, full-service hospitals

may not be able to maintain services in affected areas,

reducing access to care for the broader comtiunity:

Questions have been faised abo '

vided in certain limited-service settrngs Fot example in a
recent report to Congress MedPAC examrned the‘ growth’

provided in alternative settrngs rncludmg safety regula—
tory oversrght and clrnrcal co‘ srderatrons "L

costs ‘Financial mcentrves that promote greater servrce o
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Limited-service hospitals appear to focus on the most
profitable services and patients... .

: ‘Physrcran owners h 've both the ability and ﬁnancral in-
' cenitives to direct patients to or away f from the facrhtres in
which they have an ownershrp interest. As such, limited-
service hosprtals tend to: 1) specialize in well-relmbursed-
services; 2) serve fewer high-acurty patients; and 3) serve
fewer low-1ncome and uninsured patients. Such practrces
can produce hrgh returns for physician investors but place
full- -service hosprtals ata drsadvantage as they depend on
a balance of services and patients to support the broader
health needs of the commumty

‘ Payment relative to cost yarres considerably dependmg on
~ the type of servic f payet and the acurty 1eve1 of pa-
tients. Heart orth

gl

. Type ST
UmltedservlceHospltals

U Medrcare and Medrcard pay less than pnvate msurers for the
" sarme Services, anc “providers receive little or no reimburse-

- ment for services to indigent patients. Medicare and many

- other payers reimbutse a flat average rate for a specific case-
"_,type regardless of patient acuity; with exceptions 1 made for
N ien 'through outher payments 2

, Most lim’ ted-se hosprtals do not have emergency de-
partments (EDs) 3 affording them more control over their
payer mix and patient cuity level, Unlike '11-serv1ce hos-
pitals limited-service hospitals without EDs do not main-
‘tain costly standby capacity and do not have the obhga-‘
tion under the Emergency Medical Treatment and Labor
: . Act (EMTALA) to screen and stabilize all patients; regard-
55.59 REERTOE ’ less of their: abrhty to pay: Because emergency. admissions

Third-partv 2% [ are generally more acute and less stable than those that
Relmbursement FAR o
are elective, lrmrted,-servrce hosprtals typically serve fewer

Emefgency Admissions : hrgh acurty patrents relatlve to full-servrce hospitals.

. .and serve a Iower acmty patlent populatlon
' e hospltals.

: as a Percent of Total Patients, Full
_ ‘-s,ervzce Hospitals, 2000

Sdrgical

-service Hospitals . Full-service Hospitals

Limited-service Hospitals

Note: Analy: ed on HCUP datd, fiom six states. Compamd Irmr’tz:d sclvice hospitals to full- : Note: Analysis baséd on HCUP data fiom six statcs. Compared limited-service hospltals to full-
Service hospitals in the same market area. service hospitals in the same market area.
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...limiting the ability of full-service hospitals to support

the range of services essential to the community.

The rapld growth of limited-service prowders ra es
concerns about-their impact oncare dehvery in the com-
mumty As phys1c1ans move their practices to 11m1ted-/
service prov1ders they leave Full-servxce hospitals less
able to maintain the broad’ range of servxces v1ta1 to
meeting commumty health needs .

The current payment system does not ex”hgltlyv

standby capacity for emergency, trauma and bur ser-
vice' categories, nor does it fully re '
for care provided to Medicaid and u ,msured patlents

Full-service hospitals rely on cross-subsidiés from some |

well-teimbursed servicés to be able to provide other un-
der-relmbursed but essential commumty vices,

W hen PhySICIan-awners facus on weII-pa ylng
SerV I ces.-' B e e T

Chart 13: Percent of Net Income by Service in Cammumgy Hospztal ,

.S_'ystem in'the Sout/zwesrRegz 2003

Cardiology &
Cardiac
Surgery

...as they lose hlgher pa ylng patlents ta

limited-service hospltals. o

Chart 15: Changes in Orthopedic Cases, a Midwest Community

Hospital After Surgical Hospital Opened in 1997, 1996-2003
999 - :

Number of Cases

“Private payer” includes BCBS, worker's compensation, commercial insurarice, managed contract -
car, and other insurance. “All other” includes CHAMPUS, self-pay and public health insurance.

5
| =
]
Q:
)

%

ey
2

&
o

hosp/tals Iugher praf' tablllty

Chart 16: Percent ¢f. Hospztals oy Range in Total Margm, '

Percent of Hospitals:
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Federal and state governments are attempting to address

concerns with limited-service provider growth and referral.

& lliulll 15 AScE

- IL' Leglslation extended (

:MA. Enacted/egls/at/an to i il faciiities to ap y for state
review to add new seivices or make capital improvemients.

: Types‘_of

‘Procedures

Y] Vetoed /eglslalfan to prohlblt licensure for hospitais with

<14 orthopedic; andvcancer care:,

*smian-owned ASCs.’ v

1 GA: Prapased legisiation to Impose 6 percent provider fee on
_ASC laboratory, ‘or diagnostic or Imaging services.

limited inpatient services (e.g., surgical procedures)

FL: Enacted /egls/at/on to prohibit licensure of limited-service
hospitals and facilities with 65 percent of drscharges In cardiac

| ety Net

| ‘tals’ who have not earned at Ie

NM Pmpased /egE/ab’an to provide emergency services to non-

from Medicare, Medicaid and _'

refenai to new Iimited—serv

: Several forms of gulaj

ited-service. provrd

: drscretron of HH

EMTALA, and Arizona proposed legislation to €s ablish

; ited servrce provrders 3

Varrous types of laws have been enacted to address is-
- sues of physician self—referral capacity conttol and ad-
~equacy of health care delivery. Some of these endeavors

however, have been unsuccessful. Loopholes in some
statutes, such as the “whole hosprtal” exception, have

: undermmed many of the origrnal goals.. -

ry oversight. focus on the sup-
1€ I¢ example Certrﬁcate of Need (CON)
regulatrons requrre that a permrt be 1ssued by a state
agency before a health care facrlrty may construct or
expand, offer a new service or purchase equipment ex-
ceedrng a certain cost. The purpose of CON laws was to

- prevent duplrcatron of resources- and lrmrt excess bed
- capacity and services in communities. Congress required

all states to enact CON laws in 1974, but later repealed

i‘that requirement and passed the responsibility onto

states. Currently, 36 states and the District of Columbia

' ,{have CON. requrrements and most limited-service pro-
‘Viders are located in states with no CON requirements
,such as California, and Texas t

:'Federal and state govemments have been proactrve in ad-

dressrng concerns a

growth and oversight of lim-
ten Congress passed the Medi-
MA) in 2003, they placed an

hysician self-referral under
rvice hosprtals ‘while MedPAC

and Human Services (HHS)
cifically covers cardiac, ortho-
s but can be expanded at the
als already in operation or under
development as of No ember 18, 2003 are exempt. A bi-
partisan group of Ho members currently is pushing for
further legislative action on limited-service providers, while
a few states, including Washington and Missouri, have

care Modern'

“enacted or plan to enact a regulatron banning physician

self- referral to new hmrted servrce hosprtals srmrlar to the
federal moratorrum. ‘

At the state level, South Carohna has enacted more strin-
gent Stark-like legislatior by extending the federal prohi-
bition on self-referral to all patients. Additionally, Illinois
recently enacted legislation to require that all hospi
include a full-service ED, thereby making them

transfer agreements between full-service hos prtals and lim-




Limited-service providers raise broader issues about

the health care system.

Proponents of physrcran owned limrted -service. provrders argi
improved quality, sérvice and efficiency. Others cite data suggesting that physrcian-owners and other investors

profit from such tactics as:

Full-service hospitals are concerned that they will become unable to perform safety-net roles essential to. their cor
munities as limited-service facrlrtres compete for patrents These safety net roles include

This 1ssue adds to the broader publrc pohcy debate about how best to provrde affordable and accessrble health care f

Not taking on the commonly accepted roles and assocrated costs of a full servrce hospltal

Selecting a narrow range of service offerrngs and
*  Using the physician-owners’ ability to direct referrals to steer patrents erther to the facrlity in whrch they ha

a financial interest (self-referral) or to a full-service competitor.

Serving as a key access pomt for care for the nearly 45 milllon Americans w1thout health care coverage
expectatron guaranteed by federal EMTALA requirements for hospltals having emergency departments :

Provrdrng standby capacrty for routme emergencres disas

tial community services.

Delrvermg awide array of § servrces toa broad range ¢ of payer

all Amerrcans

Quotes from the Field

“Central to keeping the balance of services and communlty access is the

issue of cross-subsidization. Full-service hosp1tals must rely on the abil-
“ity to use revenues from the more h1ghly relmbursed services to subsi-

dize and sustain low- or no- profit services that are crltlcally needed.”
William Petasnick, President and Chief.Executive Officer of Froedtert Hospital and Commumty Health System Mllwaukee Wl

“There are a lot of i issues raised about the impact
niche hospitals have on big hospitals — which are -~

our health care safety net. There are also some ques-

tions about what type of disclosure a doctor needs
to give a patient if that doctor owns part of the - -

hospital.” — Amanda Engler, spokeswoman for the Texas
Hospital Association

“How can a doctor who is part ownérigf a jb/?pl‘qﬁt
[Specialty provider] be expected to_fulfill his or her

~ sane instance fulfill the dutzes towalds the princi-
" pal who is a not. for P cﬁt hospztal? This does not
imp_ly ill-will on the part of the doctor, it simply
- faces, ﬁmdamental medical issues such as at which
institution does the doctor place: his or her pa-
tients..,.? We have often stated that an agent can-

© not serve two masters. This rule applies to medical

p/g’esszonals as well ” - South Dakota Supreme Court
ruling on-an ‘antitrust case involving Avera Health System and
theé Orthiopedic Surgery Specialists

duties towards his or her co-workers and in the
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